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Use Variance Application # 534. Application submitted by Tommell Livestock, LLC as a two
partapplication. The first part is to request an appeal of determination for a violation given by the
Buitding Inspector that the use of the parcel as a commercial public garage is not a current allowed
use for the parcel. The second part of the application is a request to "renew" a use variance
previously granted for this parcel to allow for the operation and use as a public garage. The parcel is
located inthe RA district atl73 North Rd. and is identified as tax parcel# 105.-3-6.10.

PREMISES:

173 North Road, New Scotland Tax Id. #105.-3-6.10

WHEREAS, on or about December 13,2018, the Town of New Scotland Building Inspector served
Tommell Livestock, LLC, the owner of the subject property located at I73 North Road in the Town
of New Scotland, with a Notice and Order to Remedy Violation. The Notice and Order to Remedy
Violation set forth a violation of Town Code Section 190-84 - no person shall use any building or
land in a manner not permitted by an approved occupancy permit - specifically stating that the use
of an accessory building on the subject property as a vehicle or equipment repair shop is not a
permitted use within the RA ZoningDistrict; and
WHEREAS, following service of said Notice and Order to Remedy, on January 29,2019,the
Applicant filed the instant application appealing the determination of the Town of New Scotland
Building Inspector. The Appeal requested that the ZoningBoard determine "whether the Applicant
may renew the use variance granted on the Property in20I6 for a public garage of a pre-existing 4bay garage under Section 190-76(c) because the facts and circumstances for the use and occupation
of the Property remain substantially similar and as a result, the Applicant meets the 4-part use
variance test"; and,
WHEREAS, initial information submitted to the Zoning Board included a Project Narrative
outlining the current and historic use of the garage, a physical description of the property, a
Ruilding Permit issued in 1982 in relation to the property for construction of a "garage and shop",
and affidavits of Samuel Tommell and Nicholas Tommell previously submitted to the Zoning Board
in connection with an Application for a use variance submitted by Chuck Shufelt to operate a public
garage on the property in2016; and,
1

WHEREAS, the application was introduced to the Zoning Board of Appeals at its March 26,2019,
meeting at which time the ZoningBoard of Appeals requested that the Applicant submit additional
information in support of the Applicant's argument that it is unable to realize a reasonable rate of
retum on the property and that the Applicant had a good faith basis to believe that a use variance to
operate a vehicle repair shop had been granted to the previous owner and was still in effect at the
time the Applicant purchased the propertyt and,
WHEREAS, at its March 26,2019 meeting the Zoning Board of Appeals scheduled a public hearing
on the application for April 23,2019; and,
WHEREAS, upon written request of the Applicant said public hearing was adjourned to May 28,
2019,with due notice published in the Altamont Enterprise, and mailed to the owners of all
properties located within the required 1,000 feet of the subject property; and,
WHEREAS, on or about May 14, 2019, the Applicant submitted an Amended Nanative with
Alternate Request for a Use Variance for consideration by the ZoningBoard at its May 28,2019
meeting. Therein, the Applicant requested that, if the Zoning Board could not grant a renewal of
the use variance granted to the prior owner,the Zoning Board grant a use variance in the first
instance for the proposed use of the accessory building as a public gaftge. The Amended Narrative
continued to request that the Zonrng Board adopt its findings of fact from its 2015 approval of a use
variance allowing the use of the accessory building as a public garage. Along with the Amended
Narrative, the Applicant also provided an updated appraisal for the property comparing the value of
the property for potential uses as vacant land, residential, and commercial. The supplemental
materials also included a "Financial Data Breakdown" information sheet itemizing the purchase
price of the property, improvements to the property, the taxes for the property, and the estimated
rental value of a life estate that encumbers the single-family residential home on the property; and,
WHEREAS, upon receipt of the supplemental materials, it was requested that the Applicant provide
the Purchase and Sale Contract for the property, the pre-purchase e-mail exchanges referenced in
the Amended Narrative between the Applicant's attomey and the attorney for the estate of the
previous owner, as well as the lease for the life estate; and,
WHEREAS, on or about May 26,2019 the Applicant submitted the lease agreement relative to the
life estate on the property and a copy of an e-mail from Attorney Jeffrey Jamison dated August 3,
2016 with a print date of October 18,2017 indicating that a use variance had been granted to the
previous owner with conditions and that Afforney Jamison "[had] not received the final version of
the use variance and... [did] not know whether fthe previous owner] complied with the terms and
conditions."; and,
WHEREAS, a public hearing was held on May 28,2019, before the Town of New Scotland Zonrng
Board of Appeals in relation to the Application with comments heard both in support and against
the Application, and closed on the same day; and
WHEREAS, at the conclusion of said public hearing the Zoning Board of Appeals discussed with
the Applicant thal there was insufficient evidence in the record to establish that the Applicant was
not on actual or constructive knowledge that the use variance granted to the previous owner of the
property had not expired by operation of law due to either (1) the previous owner's failure to
comply with the terms and conditions of the variance, or (2) that the previous owner failed to
request a permit from the Town's Building Department for the garage within the one-year period
2

required under the Town's Zoning law. At that time the Zonrng Board advised that it wanted to
hear from the Applicant about the steps taken to determine whether there was a valid variance in
place at the time it purchased the property. The updated appraisal was also discussed by the Zoning
Board with the Applicant's representative. The Applicant was afforded an additional opportunity to
provide supplemental information and/or testimony as to the Applicant's knowledge of the status of
the 2015 use variance at the time the Applicant purchased the propertyi and

WHEREAS, on or about June 12, 2019, the Applicant submitted a sworn Affrdavit of Amy Serk,
the Business Manager for Tommel Livestock, LLC, which included apartially executed copy of the
purchase-sale contract for the property along with minutes from the March 22,2016 Zoning Board
of Appeals meeting wherein the previous use variance was granted with conditions to the prior
owner. The materials submitted by the Applicant were reviewed and discussed by the Board at its
Jrume26,2019 meeting. At that time, sworn testimony was also taken of Amy Serk to clarify
statements raised made in her Affidavit; and,
WHEREAS, in reviewing the evidence and testimony received, the Zoning Board of Appeals makes
the following findings:

A.

B.

t

On March 22,2016 the Zoning Board of Appeals granted a use variance to Chuck Shufelt
for the operation of a public garuge on the subject property. The 2016 variance was subject

to the following conditions:
1. The site plan for the property would include screening on both sides of property interior
and exterior to include a2-foot berm with a 6-foot stockade fence;
2. Photo inspection of property and garage interior and exterior;
3. All licenses to be in place before site inspection for granting Certificate of Occupancy;
4. Limit of four customer vehicles outside of garage;
5. All vehicles to be located at rear of structure;
6. Hours of operation limited to Monday through Friday 8:00 a.m. to 6:00 p.m. and
Saturday 8:00 a.m. to 1:00 p.m. which are open to the public. He is allowed to work
inside garu;ge after hours, but with no noise coming out of the garage. If an emergency
occurs he may take the vehicle in, for example, snow plows, garbage trucks, Town of
New Scotland vehicles, County Sheriff cars, fire department cars and trucks are allowed
to be worked on outside of public hours;
7. Doors to garage to remain open during hours of operationi;
8. A11 exterior lighting to be shielded and directed down to garage;
9. Employees include owner and a maximum of one additional employee;
10. Drainage of property shall not be directed to adjacent properties;
I 1. Variance, if granted, shall cease if applicant sublets, leases and/or sells the property; and
12. Applicant shall install a new driveway with proper drainage for neighbor Baumgartner.
The conditions of the 2016 use variance were never met by the prior Applicant - in
particular the prior Applicant failed to obtain a Department of Motor Vehicles License to
operate a public gatage, and failed to complete the required improvements to the property.

The 2016 minute contain a typographical error, this condition should have been listed as "Doors to garage to remain
closed during hours ofoperation."

C.

D.

The prior Applicant further failed to obtain necessary permits, including a certificate of
occupancy, for the use ofthe property as a public garage,
Section 190-78 of the Town of New Scotland Zontng Law provides: "IJnless otherwise
specified by the ZBA, a decision of any appeal or request for a variance shall expire if the
applicant fails to obtain necessary building permits, or comply with the conditions of said
authorized permit within one year from the date of authorization."

E.

Pursuant to Section 190-78, the prior use variance expired by operation of law due to the

prior Applicant's failure to comply with conditions of the 2016 use variance as well as the
failure to obtain necessary permits by March 22,2017.
F. The Town of New Scotland Zoningl.aw does not have a provision which allows for an
expired use variance to be "renewed" by Application. As such, the Amended Narrative
submitted by the instant Applicant on May 14,2019 shall be viewed as an application for a
new use variance to allow for the operation of a public garage.
G. In reviewing the current Application as one for a new use variance, the Zoning Board of
Appeals is mindful of the 2016 use variance granted to the previous owner of the property.
The Zoning Board is further cognrzant of legal precedent which requires an Applicant, even
in the instance where a previous use variance was granted, to still demonstrate that the
Applicant would sustain unnecessary hardship if the new application were not granted.
H. With this in mind, as discussed below, the Zoning Board finds that there are substantial and
material changes between the 2016 application submitted by the previous owner and the
Application currently pending before the Board. Specifically,the Zoning Board of Appeals
finds that the Applicant purchased the property when there were indications that the use
variance previously granted for the operation of a public vehicle repair garuge had expired
and that, based on the Applicant's purchase price for the property and the submitted
appraisal, a reasonable return could be realized for the property.
WHEREAS, all evidence and testimony having been carefully considered, the ZoningBoard
reviews the application under the standards set forth in Sec. 190-76(C) of the Town of New
Scotland Zoningl-aw and reached the following conclusions:

1.

Whether the applicant cannot realwe a reasonable return, provided that lack of return
is substantial as demonstrated by competent financial evidence. In considering whether
the Applicant canrealize a reasonable return for the property, the Zoning Boud is mindlul
that the Applicant must prove that it cannot realize a reasonable return from each of the uses
permitted in the zoning district. The fact that the Applicant suffers a reduction in the value
of property or the fact that another permitted use may allow for the sale of the property for a
better price, andlor permit a larger profit does not justify the granting of a variance on the
grounds of unnecessary hardship.
In its determination of this standard, the Zoning Board of Appeals recognizes that a singlefamily residential use of the property is permitted in the RA District. The Applicant's
property contains both a single-family residential home as well as a garage that has been
used to repair vehicles for the Applicant's business and that of the general public.
4

The purchase price for the property listed in the Purchase-Sale Contract is $160,000,
equating to $99.50 per square foot. The appraisal submitted by the Applicant lists
residential comparables between $142,400 and $160,150. The appraisal submitted by the
Applicant lists the commercial value of the property as $225,000 with listed comparables
berween $187,700 to $275,000.

The price per square foot of each residential comparable after taking into account net
adjustments falls between $135.78 and $68.97. Based on the evidence submitted by the
Applicant, the purchase price paid for the property clearly falls within the range for which
the Applicant can rcalize a reasonable return on the property for a residential use. The

Applicant argues that following its purchase of the property, it invested approximately
$23,000 in improvements. However, no evidence was submitted showing that the
improvements were necessary in order to utilize the property following purchase. As such,
the Zoning Board finds that the value of improvements itemized by the Applicant need not
be factored into the purchase price of the property. With that stated, even if the
improvements were factored into the purchase price of the property, the price per square foot
would equate to $ 1 1 3 .8 1 , still falling within the range of comparable residential properties
provided by the Applicant.
Finally, the Applicant has submitted evidence that the single-family residence on the
property is encumbered by a lease life estate. However, the lease was knowingly entered
into by the Applicant when the Applicant purchased the property. At the time of purchase,
as discussed below, the Applicant was on actual and/or constructive notice that the previous
use variance for the garuge was not in effect. As such, the encumbrance of the lease life
estate is a self-created hardship which the Board does not factor into its analysis of a
reasonable return for the property.

2.

That the alleged hardship relating to the property in question is unique and does not
apply to a substantial portion of the district or neighborhood.
The garage in question has been used on and off over the years rn some manner as a
commercial use. While the current status of the garage is unlawful and non-conforming
based, on the evidence submitted, the Zoning Board finds that hardship relating to the

property in question is unique and does not apply to a substantial portion of the district or
neighborhood.

3.

That the requested use variance, if granted, will not alter the essential character of the
district or neighborhood.
For the reason discussed in paragraph 2 above, the Zoning Board finds that the use variance,
if granted, will not alter the essential character of the district or neighborhood.
5

4.

That the hardship is not self-created.
There is a presumption that self-created hardship exists where the property ow-ner had actual
or constructive knowledge of the limitations on the use of the property under the zoning
ordinances in effect prior to or at the time of purchase. Further. an Applicant cannot use
ignorance of a zoning law as a basis to establish that the Applicant was not on notice that the
proposed use is prohibited under the zoning law.
There are several reasons based on the testimony and evidence submitted by the Applicant
that the Zoning Board finds that the Applicant had actual if not constructive notice of the
limitations on the use of this property and that the harclship related to this application is se11'created.

First, as discussed above, while a use variance had been granted to the previous owner of the
applicant's property, the previous o\ 'ner failed to complete the conditions required under the
prior use variance and did not apply for the necessary building permits within one year after
the use variance had been granted. As such. the prior use variance expired as a matter of
law and was not in effect at the time the Applicant purchased the property. While a
representative of the Applicant testified that" prior to purchasing the property" she reviewed
the nrinutes of the Zonrng Board's meeting in which the prior use variance was granted prior
to purchasing the property. she also testilied that at no point did she call the Town's
Building Department or speak with the Town's Building Inspector to ascertain whether the
conditions had been met or permits been issued with respect to the previous use variance.
The Town Building Inspector has stated on the record that at no point did he nor anyone in
his office receive an inquirT as to the status of previor.rs use variance prior to the purchase of
this property by the applicant.
Compounding this testimony is the fact that the purchase and sale contract for the property,
under Paragraph 10 states:
"Conditionr; Af,fecting Title - the ,seller shall com'ey anc{ the purchaser
shall ctccept the protrterly subiect to all covenants, condilions, res[riclions
ancl eusements aJ-record crnd zoning ctnd environmental protection luv,s so

long as the property is not in violation tlterecl'and any of the foregoing
does not prevent the intendecl use of the property.for the purpose of ct
residentiul dwelling with garage." (emphasis adcled)
Nowhere in the contract is a commercial use of the propert.v referenced. Wliile the language
in the contract might have been overlooked because the Applicant represented itself in the
purchase of the property" it w'as acknowleciged by the Applicant that they \Mere represented
by counsel throughout that process.
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The Applicant also relies heavily on a2017 email to support a reasonable presumption on
the Applicant's part that a previous use variance had been granted and was in effect at the
time the Applicant purchased the property. However, the attorney for the previous
ool
applicant/owner specifically states in that email have not received a final version of the
use variance and I do not know

if he complied with the tenns and conditions."

While an affidavit of Amy Serk, the applicant's business manager, affirmatively states that
she "reviewed the entire file for the property in the Town records and there was no
indication that the use variance was not valid, or in effect," upon questioning Ms. Serk
directly under oath, she admitted that the only document she reviewed were minutes
published on-line for the Zoning Board of Appeals and, that contrary to her sworn affidavit,
she did not attempt to review or actually review the Town's file with respect to the property.
She also admitted that she never reviewed the Town of New Scotland ZoningLaw.
The ZBA finds that the Applicant has purposefully misrepresented the actions it took to
determine the zoning status of the property and admitted that the various statements made to
the ZBA were false. The ZBA also notes that after the Applicant purchased the property in
December, 2017, it made no effort to assure it had the proper permits with the Town and
operated a public motor vehicle repair shop without first obtaining a permit from the NYS
Department of Motor Vehicles.

NOW, THEREFORE, BE IT RESOLVED, that based on the evidence and testimony
received in relation to the instant Application and as further discussed above, the requested use
variance is denied.

Ayes: 3 (Abrams, Baker, Moore)
Nays:

0

Recused: Steve Crookes

Absent: Burke
Dated: July23,2019
Baker, Esq
ZoningBoard of Appeals
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ZONING BOARD OF APPEALS
In the Matter of the Application of
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TOWN CLERK
TOWN OF NEW SCOTLAND

Tommell Livestock, LLC

FINDINGS AND
DECISION # 534
For Use Yanance #534

APPEARANCES:

Elizabeth Coreno, Esq. for the Applicant
Robert S. Rosborough, IV, Esq. for the Applicant

Use Variance Application # 534. Application submitted by Tommell Livestock"LLC as a two
partapplication. The first part is to request an appeal of determination for a violation given by the
Building Inspector that the use of the parcel as a commercial public garcge is not a current allowed
use for the parcel. The second part of the application is a request to "renew" a use variance
previously granted for this parcel to allow for the operation and use as a public garage. The parcel is
located in the RA district at 173 North Rd. and is identified as tax parcel# i05.-3-6,10.

PREMISES:

173

North Road, New Scotland Tax Id. #105.-3-6.10

WHEREAS, on or about December l3,20l8,the Town of New Scotland Building Inspector served
Tommell Livestock, LLC, the owner of the subject property located at 173 North Road in the Town
of New Scotland, with a Notice and Order to Remedy Violation. The Notice and Order to Remedy
Violation set forth a violation of Town Code Section 190-84 - no person shall use any building or
land in a maRner not permitted by an approved occupancy permit - specifically stating that the use
of an accessory building on the subject property as a vehicle or equipment repair shop is not a
permitted use within the RA ZontngDistrict; and
WHEREAS, following service of said Notice and Order to Remedy, on Januaty 29,2019,the
Applicant filed the instant application appealing the determination of the Town of New Scotland
Building Inspector. The Appeal requested that the ZoningBoard determine "whether the Applicant
may renew the use variance granted on the Property in 2016 for a public garage of a pre-existing 4bay garage under Section I90-76(c) because the facts and circumstances for the use and occupation
of the Property remain substantially similar and as a result, the Applicant meets the 4-part use
variance test"; and,
WHEREAS, initial information submitted to the Zoning Board included a Project Narrative
outlining the current and historic use of the garage, a physical description of the property, a
Building Permit issued in 1982 in relation to the property for construction of a "garage and shop",
and affidavits of Samuel Tommell and Nicholas Tommell previously submitted to the Zoning Board
in connection with an Application for a use variance submitted by Chuck Shufelt to operate a public
garage on the property in20l6; and,
1

WHEREAS, the application was introduced to the Zoning Board of Appeals at its March26,2019,
meeting at which time the ZoningBoard of Appeals requested that the Applicant submit additional
information in support of the Applicant's argument that it is unable to realize a reasonable rate of
return on the property and that the Applicant had a good faith basis to believe that a use variance to
operate a vehicle repair shop had been granted to the previous owner and was still in effect at the
time the Applicant purchased the propertyi and,
WHEREAS, at its March 26,2019 meeting the Zoning Board of Appeals scheduled a public hearing
on the application for April 23,2019; and,
WHEREAS, upon written request of the Applicant said public hearing was adjoumed to May 28,
2019, with due notice published in the Altamont Enterprise, and mailed to the owners of all
properties located within the required 1,000 feet of the subject property; and,
WHEREAS, on or about May 14,2019, the Applicant submitted an Amended Narrative with
Alternate Request for a Use Variance for consideration by the Zoning Board at its May 28,2019
meeting. Therein, the Applicant requested that, if the Zoning Board could not grant a renewal of
the use variance granted to the prior owner,the Zoning Board grant a use variance in the first
instance for the proposed use of the accessory building as a public garuge. The Amended Narrative
continued to request that the Zoning Board adopt its findings of fact from its 2015 approval of a use
variance allowing the use of the accessory building as a public garage. Along with the Amended
Narrative, the Applicant also provided an updated appraisal for the property comparing the value of
the property for potential uses as vacant land, residential, and commercial. The supplemental
materials also included a "Financial Data Breakdown" information sheet rtemizing the purchase
price of the property, improvements to the property, the taxes for the property, and the estimated
rental value of a life estate that encumbers the single-family residential home on the property; and,
WHEREAS, upon receipt of the supplemental materials, it was requested that the Applicant provide
the Purchase and Sale Contract for the property, the pre-purchase e-mail exchanges referenced in
the Amended Narrative between the Applicant's attomey and the attorney for the estate of the
previous owner, as well as the lease for the life estate; and,
WHEREAS, on or about May 26,2019 the Applicant submitted the lease agreement relative to the
life estate on the property and a copy of an e-mail from Attomey Jeffrey Jamison dated August 3,
20 i 6 with a print date of October 18, 20ll indicating that a use variance had been granted to the
previous owner with conditions and that Attomey Jamison "[had] not received the final version of
the use variance and... [did] not know whether fthe previous owner] complied with the terms and
conditions."', arrd,
WHEREAS, a public hearing was held on May 28,2019, before the Town of New Scotland Zoning
Board of Appeals in relation to the Application with comments heard both in support and against
the Application, and closed on the same day; and
WHEREAS, at the conclusion of said public hearing the Zoning Board of Appeals discussed with
the Applicant that there was insufficient evidence in the record to establish that the Applicant was
not on actual or constructive knowledge that the use variance granted to the previous owner of the
property had not expired by operation of law due to either (1) the previous owner's failure to
comply with the terms and conditions of the variance, or (2) that the previous owner failed to
request a permit from the Town's Building Department for the garuge within the one-year period
2

required under the Town's Zoninglaw. At that time the Zoning Board advised that it wanted to
hear from the Applicant about the steps taken to determine whether there was a valid variance in
place at the time it purchased the property. The updated appraisal was also discussed by the Zoning
Board with the Applicant's representative. The Applicant was afforded an additional opportunity to
provide supplemental information andlor testimony as to the Applicant's knowledge of the status of
the 2015 use variance at the time the Applicant purchased the property; and

WHEREAS, on or about lune 12,2019, the Applicant submitted a sworn Affidavit of Amy Serk,
the Business Manager for Tommel Livestock,LLC, which included a partially executed copy of the
purchase-sale contract for the property along with minutes from the March 22,2016 Zoning Board
of Appeals meeting wherein the previous use variance was granted with conditions to the prior
owner. The materials submitted by the Applicant were reviewed and discussed by the Board at its
Jlne 26,2019 meeting. At that time, sworn testimony was also taken of Amy Serk to clarify
statements raised made in her Affidavit; and,
WHEREAS, in reviewing the evidence and testimony received,the Zoning Board of Appeals makes
the following findings:

A.

On March 22,20l6the Zoning Board of Appeals granted a use variance to Chuck Shufelt
for the operation of a public garage on the subject property. The 2016 variance was subject
to the following conditions:
1. The site plan for the property would include screening on both sides of property interior
and exterior to include a2-foot berm with a 6-foot stockade fence;
2. Photo inspection of property and garage interior and exterior;

3. All licenses

B.

to be in place before site inspection for granting Certificate of Occupancy;
4. Limit of four customer vehicles outside of garage;
5. All vehicles to be located atrear of structure;
6. Hours of operation limited to Monday through Friday 8:00 a.m. to 6:00 p.m. and
Saturday 8:00 a.m. to 1:00 p.m. which are open to the public. He is allowed to work
inside garage after hours, but with no noise coming out of the garage. If an emergency
occurs he may take the vehicle in, for example, snow plows, garbage trucks, Town of
New Scotland vehicles, County Sheriff cars, fire department cars and trucks are allowed
to be worked on outside of public hours;
7. Doors to garage to remain open during hours of operationl;
8. All exterior lighting to be shielded and directed down to garage;
9. Employees include owner and a maximum of one additional employee;
10. Drainage of property shall not be directed to adjacent properties;
1 1. Variance, if granted, shall cease if applicant sublets, leases and/or sells the property; and
12. Applicant shall install a new driveway with proper drainage for neighbor Baumgartner.
The conditions of the 2016 use variance were never met by the prior Applicant - in
particular the prior Applicant failed to obtain a Department of Motor Vehicles License to
operate a public garage, and failed to complete the required improvements to the property.

t

The 2016 minute contain a typographical error, this condition should have been listed as "Doors to garage to remain
closed during hours ofoperation."

.

C.

D.

The prior Applicant firrther failed to obtain necessary permits, including a certificate of
occupancy, for the use of the property as a public garuge.
Section 190-78 of the Town of New Scotland Zonrng Law provides: "Unless otherwise
specified by the ZBA, a decision of any appeal or request for a variance shall expire if the
applicant fails to obtain necessary building permits, or comply with the conditions of said
authorized permit within one year from the date of authorization."

E.

Pursuant to Section 190-78, the prior use variance expired by operation of law due to the

prior Applicant's failure to comply with conditions of the 2016 use variance as well as the
failure to obtain necessary permits by March 22,2017.
F. The Town of New Scotland Zoning Law does not have a provision which allows for an
expired use variance to be "renewed" by Application. As such, the Amended Narrative
submitted by the instant Applicant on May 14,2019 shall be viewed as an application for a
new use variance to allow for the operation of a public garage.
G. In reviewing the current Application as one for a new use variance, the Zoning Board of
Appeals is mindful of the 2016 use variance granted to the previous owner of the property.
The Zoning Board is further cognizant of legal precedent which requires an Applicant, even
in the instance where a previous use variance was granted, to still demonstrate that the
Applicant would sustain unnecessary hardship if the new application were not granted.
H. With this in mind, as discussed below, the Zoning Board finds that there are substantial and
material changes between the 2016 application submitted by the previous owner and the
Application currently pending before the Board. Specifically, the Zoning Board of Appeals
finds that the Applicant purchased the property when there were indications that the use
variance previously granted for the operation of a public vehicle repair garage had expired
and that, based on the Applicant's purchase price for the property and the submitted
appraisal, a reasonable retum could be reahzed for the property.
WHEREAS, all evidence and testimony having been carefully considered, the Zoning Board
reviews the application under the standards set forth in Sec. 190-76(C) of the Town of New
Scotland Zonrng Law and reached the following conclusions:

1.

Whether the applicant cannot rezllze a reasonable return, provided that lack of return
is substantial as demonstrated by competent financial evidence. In considering whether
the Applicant canrealize a reasonable return for the property, the Zoning Board is mindful
that the Applicant must prove that it cannot realize a reasonable retum from each of the uses
permitted in the zontng district. The fact that the Applicant suffers a reduction in the value
of property or the fact that another permitted use may allow for the sale of the property for a
better price, andlor permit a larger profit does not justify the granting of a variance on the
grounds of unnecessary hardship.
In its determination of this standard, the Zoning Board of Appeals recognizes that a singlefamily residential use of the property is permitted in the RA District. The Applicant's
property contains both a single-family residential home as well as a garage that has been
used to repair vehicles for the Applicant's business and that of the general public.
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The purchase price for the property listed in the Purchase-Sale Contract is $ 160,000,
equating to $99.50 per square foot. The appraisal submitted by the Applicant lists

residential comparables between $142,400 and $160,150. The appraisal submitted by the
Applicant lists the commercial value of the property as $225,000 with listed comparables
between $187,700 to $275,000.
The price per square foot of each residential comparable after taking into account net
adjustments falls between $135.78 and $68.97. Based on the evidence submitted by the
Applicant, the purchase price paid for the property clearly falls within the range for which
the Applicant can realize a reasonable return on the property for a residential use. The

Applicant argues that following its purchase of the property, it invested approximately
$23,000 in improvements. However, no evidence was submitted showing that the
improvements were necessary in order to utilize the property following purchase. As such,
the Zoning Board finds that the value of improvements itemized by the Applicant need not
be factored into the purchase price of the property. With that stated, even if the
improvements were factored into the purchase price of the property, the price per square foot
would equate to $113.81, still falling within the range of comparable residential properties
provided by the Applicant.

Finally. the Applicant has submitted evidence that the single-family residence on the
property is encumbered by a lease life estate. However, the lease was knowingly entered
into by the Applicant when the Applicant purchased the property. At the time of purchase,
as discussed below, the Applicant was on actual and/or constructive notice that the previous
use variance for the garage was not in effect. As such, the encumbrance of the lease life
estate is a self-created hardship which the Board does not factor into its analysis of a
reasonable return for the property.

2.

That the alleged hardship relating to the property in question is unique and does not
apply to a substantial portion of the district or neighborhood.
The garage in question has been used on and off over the years in some manner as a
commercial use. While the current status of the garage is urnlawful and non-conforming
based, on the evidence submitted, the Zoning Board finds that hardship relating to the

property in question is unique and does not apply to a substantial portion of the district or
neighborhood.

3.

That the requested use variance, if granted, will not alter the essential character of the
district or neighborhood.
For the reason discussed in paragraph 2 above, the Zoning Board finds that the use variance,
if granted. will not alter the essential character of the district or neighborhood.
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4.

That the hardship is not self-created.
There is a presumption that selt'-created hardship exists where the property owner had actual
or constructive knowledge of the limitations on the use of the property under the zoning
ordinances in effect prior to or at the time of purchase. Further. an Applicant cannot use
ignorance of a zoning law as a basis to establish that the Applicant was not on notice that the
proposed use is prohibited under the zoning law.
There are severai reasons based on the testimony and evidence strbmitted by the Applicant
that the Zoning Board finds that the Applicant had actual if not constructive notice of the
limitations on the use of this property and that the hardship related to this application is self'created.

First, as discussed above, while a use variance had been granted to the previous owner of the
applicant's property, the previous owner failed to complete the conditions required under the
prior use variance and did not apply for the necessary building permits within one year alter
the use variance had been granted. As such" the prior use variance expired as a matter of
law and was not in effect at the time the Applicant purchased the property. While a
representative of the Applicant testified that. prior to purchasing the property. she reviewed
the nrinutes of the Zoning Board's meeting in which the prior use variance was grantecl prior
to pr-rrchasing the property. she also testitied that at no point did she call the Town's
Builcling Department or speak r,vith the Town's Builciing Inspector to ascefiain whether the
conditions had been met or permits been issued with respect to the previous use variance.
'fhe Town Building Inspector has stated on the record that at no point did he nor an,vone in
his ottce receive an inquiry as to the status of previous use variance prior to the purchase of
this property by the applicant.
Compounding this testimony is the fact that the purchase and sale contract for the property,
under Paragraph 10 states:
"Condition.s A/fecting Title - the seller shall cont,ey ancl the purchcrser
shall acccpt thc trtropcrty subjcct lo all covcnants, condilions, reslrictions
ctncl easements oJ'recorcl ancl zoning ctncl environmentttl protection lutt,s stt

long as the property is not in violation thereoJ'and any of the foregoing
c{oes not prevent the intendec{ use o.l-the property.for the purpose of cr
residential dwelling with garage." (emphasis added)
Nowhere in the contract is a commercial use of the property referenced. Wliile the language
in the contract might have been overlooked because the Applicant represented itself in the
purchase of the property. it was acknowledged by the Applicant that they wele represented
by counsel throughout that process.
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The Applicant also relies heavily on a2017 email to support a reasonable presumption on
the Applicant's part that a previous use variance had been granted and was in effect at the
time the Applicant purchased the property. However, the attorney for the previous
applicant/owner specifically states in that email "I have not received a final version of the
use variance and

I do not know if he complied with the terms and conditions."

While an affidavit of Amy Serk, the applicant's business manager, affrrmatively states that
ooreviewed
the entire file for the property in the Town records and there was no
she
indication that the use variance was not valid, or in effect," upon questioning Ms. Serk
directly under oath, she admitted that the only document she reviewed were minutes
published on-line for the ZoningBoard of Appeals and, that contrary to her sworn affidavit,
she did not attempt to review or actually review the Town's file with respect to the property
She also admitted that she never reviewed the Town of New Scotland ZoningLaw.
The ZBA finds that the Applicant has purposefully misrepresented the actions it took to
determine the zoning status of the property and admitted that the various statements made to
the ZBA were false. The ZBA also notes that after the Applicant purchased the property in
December, 2017. it made no effort to assure it had the proper permits with the Town and
operated a public motor vehicle repair shop without first obtaining a permit from the NYS
Department of Motor Vehicles.

NOW, THEREFORE, BE IT RESOLVED, that based on the evidence and testimony
received in relation to the instant Application and as further discussed above, the requested use
variance is denied.

Ayes: 3 (Abrams, Baker, Moore)
Nays:

0

Recused: Steve Crookes

Abscnt: Burkc
Dated: July 23,2019
J
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ZoningBoard of Appeals
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